IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRIAN M GALLAGHER : CIVIL ACTI ON
V.

BOROUGH OF DOMNI NGTOAN, LI NDA M

BAUGHER, ANTHONY S. GAMBALE,

W LLI AM MASQON, HEATHER BRUNG,

M CHAEL MENNA, SR., JOSEPH MCGRATH, ;

JACK FRANCELLO, and DENNI'S WALTON : NO. 98-3885

MEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. April 13, 2000

Presently before this Court are Plaintiff Brian M
Gal l agher's ("Plaintiff" or "@Gllagher") Mtion for Summary
Judgnent (Docket No. 15), Defendants Borough of Downi ngtown
(" Downi ngtown"), Linda M Baugher ("Baugher"), Anthony S. Ganbal e
("Ganbal e"), WIIliam Mason ("Mason"), Heather Bruno ("Bruno"),
M chael Menna, Sr. ("Menna"), Joseph MG ath ("McGath"), Jack
Francel | o ("Francel |l 0"), and Denni s Wal ton's ("wal ton")
(collectively, the "Defendants") response thereto (Docket No. 18),
Defendants' sur-reply thereto (Docket No. 19), Defendants' Mbdtion
for Summary Judgnent (Docket No. 16), and Plaintiff's response
thereto (Docket No. 20). For the foregoing reasons, Defendants’

motion is GRANTED and Plaintiff's Mbtion i s DEN ED



| . BACKGROUND

Plaintiff's Conpl ai nt all eges that Defendants vi ol ated hi s due

process rights under the Fourteenth Amendnent (Count 1), denied him

his liberty interest in reputation under Article I, 8 1 of the
Pennsyl vania Constitution (Count 11), and defanmed him under
Pennsyl vania law (Count Il11). Plaintiff's allegations are stated

in connection with his termnation as Chief Code Enforcenent
O ficer for Downi ngt own. Besides Downi ngt own, the Conpl ai nt nanes
the foll owi ng defendants: Baugher, Mayor of Downi ngtown; Ganbal e,
Director of Admnistration and Finance of Downingtown; Mson,
Presi dent of the Downi ngt own Bor ough Council; Bruno, Vice President
of the Downingtown Borough Council; Menna, nenber of the
Downi ngt own Bor ough Council; MG ath, nenber of the Downi ngt own
Borough Council; Francello, nenber of the Downingtown Borough
Council; and Walton, nenber of the Downi ngt own Borough Council.
On March 3, 1993, Downi ngtown, through Baugher, Ganbal e and
its Borough Council at the tinme, appointed the Plaintiff as its
Chi ef Code Enforcenent O ficer. The Plaintiff was so enpl oyed
until April 17, 1998, when Ganbale termnated him Al the
Def endants approved the decision to termnate the Plaintiff.
Plaintiff was not notified of any specific and rel evant charges for
whi ch he was bei ng term nated, nor was he given any opportunity to
be heard by or before the appointing authority. The Plaintiff

requested a hearing to establish cause, or the |ack thereof, for



his term nation and his reinstatement if no such cause exi sted.
On May 13, 1999, the Court entered an Order di sm ssing two of
Plaintiff’s causes of action, thereby | eaving for adjudication only
Plaintiff’s claimthat his due process rights under the Fourteenth
Amendnent were viol ated when his enpl oynent was term nated w t hout
prior notification of any specific and rel evant charges for which
he was being termnated. Plaintiff's due process cause of action
survives only as to Downi ngtown pursuant to w thdrawal of said
cause of action agai nst defendants Baugher, Ganbal e, Mason, Bruno,
Menna, McGrath, Francello, and Walton. (See Praecipe to Wthdraw
Clains). On Novenber 30, 1999, the Court denied Plaintiff's Mtion
to Anend. Both the Defendant Downi ngtown and Plaintiff have

pendi ng before the Court notions for sunmary judgnent.

1. LEGAL STANDARD

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U S. 317,

323 (1986). Utimately, the noving party bears the burden of
showing that there is an absence of evidence to support the

nonnoving party’'s case. |d. at 325. Once the novant adequately
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supports its notion pursuant to Rule 56(c), the burden shifts to
t he nonnoving party to go beyond the nere pleadings and present
evi dence through affidavits, depositions, or admssions on fileto
show that there is a genuine issue for trial. See id. at 324. A
genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2509

(1986). A fact is “material” only if it mght affect the outcone
of the suit under applicable rule of law |d.

When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . Big Apple BMN Inc. v. BMNof N Am., Inc., 974 F.2d

1358, 1363 (3d Cir. 1992), cert. denied, 507 U'S. 912 (1993).

Mor eover, a court may not consider the credibility or weight of the
evidence in deciding a notion for summary judgnent, even if the
quantity of the noving party’s evidence far outweighs that of its
opponent. 1d. Nonetheless, a party opposing sunmary judgnent nust
do nore than rest upon nere allegations, general denials, or vague

statenents. Trap Rock Indus., Inc. v. Local 825, 982 F. 2d 884, 890

(3d Cr. 1992). The court’s inquiry at the summary judgnent stage
is the threshold inquiry of determ ning whether there is need for
a trial--that is whether the evidence presents a sufficient
di sagreenent to require subm ssion to a jury or whether it is so

one-sided that a one party nust prevail as a matter of |aw



Anderson, 477 U.S. at 250-52. |If there is sufficient evidence to
reasonably expect that a jury could return a verdict in favor of
plaintiff, that is enough to thwart inposition of sunmary judgnent.

|d. at 248-51.

1. DI SCUSSI ON

A. Plaintiff Gallagher's Arqunents for Summary Judgnent

The Downi ngt own Code adopted by reference the standards of the
Buil ding O ficial and Code Adm ni strators (“BOCA’) Buil di ng Code as
its building code.\! (See Downingtown Code 8§ 109-1).
Downi ngtown' s building code provided for the position of "code
official,"” as follows:

104.1 Code Oficial: The departnent of building inspection

i s hereby created and the executive official in charge thereof
shall be known as the code offici al

BOCA Code 8§ 104.1. The ordi nance provides for the appointment and
removal of the code official as foll ows:

104.2 Appointnent: The code official shall be appointed by
the chief appointing authority of the jurisdiction; and the
code official shall not be renoved from office except for
cause and after full opportunity to be heard on specific and
rel evant charges by and before the appointing authority.

BOCA Code § 104. 2. Plaintiff alleges that he was the "code
official"™ under the BOCA Code and therefore could not be renoved

fromhis position without cause and without a hearing. Plaintiff

1 The BOCA code is a nodel code which was adopted but not drafted by

Downi ngtown as its building code ordinance. The code was drafted by a nonprofit
organi zati on dedi cated to professional code adninistration and enforcenent for the
protection of public health, safety, and welfare.
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argues that his renoval, wthout cause and w thout a hearing
deprived himof a legitimate claim of entitlenent created by the
BOCA Code. The gravanen of Plaintiff's argunment is that
Downi ngt own, a bor ough under Pennsylvania law, granted Plaintiff as
the "code official," a property interest in his enploynent when it
adopted the BOCA Code as its building code ordinance. Plaintiff
presunes that Downingtown had the authority to contravene
Pennsyl vania's clear policy that public enployees enjoy at-wl

enpl oynent st at us.

B. Def endant Downi ngtown's Arqunents for Summary Judgnent

Def endant argues that it did not have the authority to grant
Plaintiff a property interest in his enploynent. Defendant further
argues that as a borough, it is a creature of the Comobnweal th and
that the authority of the Comonwealth over it is suprene.
Accor di ngly, Downi ngt own argues that its power to confer enpl oynent
tenure nust be expressly conferred upon it by the Commonweal t h
Downi ngtown further argues that as such power was not conferred
upon it by the Comonweal th, that it could not have given Plaintiff
a property interest in his employnent. Finally, Defendant argues
that other relevant circunstances indicate that Plaintiff was an
at-wi Il enpl oyee notw t hstandi ng the express | anguage of the BOCA

Code.



C. The Parties' ©Mtions for Summary Judgnent

Plaintiff's due process claim derives from the Fourteenth
Amendnent, which is nmade applicable to Defendant by 42 U S.C. 8§
1983.

The Fourteenth Amendnent's procedural protection of property
is a safeguard of the security of interests that a person has

al ready acquired in specific benefits.... [T]o have a property
interest in a benefit, a person clearly nust have nore than an
abstract need or desire for it. He must have nore than a
uni l ateral expectation of it. He nust, instead, have a

legitimate claimof entitlenent to it.

Board of Regents of State Colleges v. Roth, 408 U S. 564, 576-77,

92 S. . 2701 (1972). To state a valid claim under the Due
Process Clause, a plaintiff nust show that he or she has been

deprived of a protected interest. See Davidson v. Cannon, 474 U. S.

344, 348, 106 S. Ct. 668 (1986). A property interest subject to
protection under the Due Process Clause results from"a legitimte
claim of entitlenent"” created by an independent source such as

state | aw. See Board of Regents, 408 U. S. at 577, 92 S. C. at

2709 (1972). If a plaintiff can show a legitimate claim of
entitlenent, due process mandates that any deprivation of that
entitlenment be preceded by notice and an opportunity for a hearing.

See M dni ght Sessions, Ltd. v. Cty of Phil adel phia, 945 F. 2d 667,

679 (3d Gr. 1991), cert. denied, 503 U S 984, 112 S. (. 1668

(1992). Because the Suprene Court has limted the circunstances
under which public enploynent qualifies for constitutional due

process protection based upon deprivation of a property interest,



a court must look to state |law to determ ne whether the enpl oyee

had a property interest in his or her enploynent. See Cooley V.

Pennsyl vani a Housi ng Fi nance Agency, 830 F.2d 469, 471 (3d Cr.

1987) .
It i s fundanental that nunicipal corporations are creatures of
the state and that the authority of the legislature over their

powers is suprene. See Shirk v. Lancaster Cty, 169 A 557 (Pa.

1933). Any fair, reasonable doubt as to the existence of a power
of a nmunicipality is resolved by the courts against its existence.

See Knauer v. Pennsylvania, 332 A 2d 589, 591 (Pa. 1975).

Accordingly, Defendant only nay exercise the powers expressly

granted to it by the legislature. See Appeal of Gagliardi, 163

A 2d 418 (Pa. 1960).

In the enpl oynent context, Defendant's rights are proscribed
by the Commonwealth's enploynent at-will doctrine. Comonwealth
law is clear that as a general rule, enployees are at will, absent
a contract, and may be term nated at any tine for any reason or no

reason at all. See CGeary v. United States Steel Corp., 319 A 2d

174 (Pa. 1974). "Tenure in public enploynent, in the sense of
having a clai mto enpl oynent whi ch precludes di sm ssal on a sunmary

basis, is, where it exists, a matter of |egislative grace." Scott

v. Phil adel phia Parking Auth., 166 A 2d 278, 281 (Pa. 1961). As a

general rule, nunicipalities are not pernmtted to enter into



enpl oynment contracts absent authorizing | egislation. See Stunpp v.

Stroudsburg Municipal Auth., 658 A 2d 291 (Pa. 1995).

The Comonweal th has not passed | egi slation which authorizes
Boroughs to abrogate the enploynent at-will doctrine.\? State
| egi sl ative enact nents evidence no intent, express or inplicit, to
al l ow boroughs to grant their enployees a property interest in

their enploynment. See Skrocki v. Caltibiano, 568 F. Supp. 703, 705

(E.D. Pa. 1983).

Comonweal th |law requires nunicipal entities to appoint a
zoning officer to admnister the jurisdiction's zoning ordi nance.
See 53 Pa. Cons. Stat. Ann. § 10614. The statute states as
fol |l ows:

Appoi ntnment and powers of zoning officer. For the

adm ni stration of a zoning ordi nance, a zoning officer, who

shal | not hold any elective office in the nunicipality, shal
be appointed. The zoning officer shall neet qualifications

established by the nunicipality and shall be able to
denonstrate to the satisfaction of the nunicipality a working
know edge of nmunicipal zoning. The zoning officer shal

adm ni ster the zoni ng ordi nance i n accordance withits literal
ternms, and shall not have the power to permt any construction
or any use or change of use which does not conformto the
zoning ordinance. Zoning officers my be authorized to
institute civil enforcenent proceedings as a neans of
enforcenent when acting within the scope of their enpl oynent.

53 Pa. Cons. Stat. Ann. 8 10614. As Downingtown is a "borough"
under Commonweal th | aw, the zoning of ficer nust be appoi nted by the

Downi ngt own borough council. The Commonweal th | egislature

To date, the Comonweal th has not adopted the BOCA Code.
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expressly del i neated the power and authority possessed by a borough
counci | :
The council of the borough shall have power [t]o create, by
noti on, ordinance or resolution, and appoint a treasurer, a
secretary, asolicitor, an engineer, a street comm ssi oner and
such other officers as it deens necessary. The treasurer and
the secretary shall not be nenbers of council. A bank or bank
and trust conmpany nmay be appointed as treasurer. All officers
and enpl oyes appointed by the council, wth the exception of
t hose who under the provisions of this, or any other act are
under civil service or have a definite termof office, shal
serve for an indefinite termat the pleasure of the council.
53 Pa. Cons. Stat. Ann. 8§ 46005(1). Downi ngtown's borough counci
is also invested with the foll ow ng general powers:
CGeneral Powers. To make and adopt all such ordinances,
bylaws, rules, and regulations not inconsistent with or
restrained by the Constitution and | aws of the Conmonwealt h,
as may be expedient or necessary for the proper nanagenent,
care and control of the borough and its finances, and the
mai nt enance of peace, good governnent, safety and wel fare of
t he borough, its trade, commerce and manuf act ures.
53 Pa. Cons. Stat. Ann. § 46202(74).
In light of the above, the dispositive issue is whether
Def endant had the authority to provide Plaintiff with a property
right in his enployment or, in the alternative, whether Plaintiff
has a legitimate claimof entitlement created by Conmonweal th | aw
or asimlarly independent source. It is undisputed that Plaintiff
was a public enployee, enpl oyed by Defendant. Plaintiff
acknow edges t hat Pennsyl vani a nuni ci pal enpl oyees cannot general |y
establish a protected property interest in their enploynent. (See
Pl."s Answ. to Def.'s Mt. for Summ J. at 3). Plaintiff also

acknow edges that he did not have a witten enploynment contract,
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that he was not subject to a collective bargaining agreenment, that
he was not considered to be a civil servant, and that he did not
have a witing which defined or in any way set forth the duration
of his enploynent. (See Gallagher Dep. Tr. at 21-25). Plaintiff
al so acknow edges that in 1993 and in 1997 he received an enpl oyee
handbook from Defendant and that each handbook expressly stated
that it was not an enploynent contract and did not guarantee
enpl oynent for any specific duration. (See Gallagher Dep. Tr. at
29-36). Plaintiff additionally acknow edges that he was never told
that the at-wi |l | anguage of his enpl oyee handbook was i nappli cabl e
to him (See Gallagher Dep. Tr. at 36). Plaintiff's argunent that
he had a property interest in his enploynent is therefore solely
prem sed upon his interpretation of section 104-2 of the BOCA
Code. \ 3

Plaintiff's due process argunent is that the Downi ngt own Code
guarantees him enpl oynent. I ndeed, "for-cause" termnation
provi sions have been recognized as establishing a protectable

property interest in enploynent. See Linan-Faye Const. Co. V.

Housi ng Auth. of Canden, 49 F.3d 915, 932 (3d Cr. 1995); Sanson v.

Harvey's lLake Borough, 881 F. Supp. 138, 142 (E.D. Pa. 1995).

3 The rel evant text of the provision states that the "code official shal

not be renoved from office except for cause and after full opportunity to be heard on
speci fic and rel evant charges by and before the appointing authority." BOCA Code §
104.2. It nust be noted that section 109-2 of the Downi ngtown Code sets forth the
Bor ough's anendnments to the BOCA Code. Conspicuously absent from said anendnents is
either the deletion or alteration of the BOCA Code | anguage whi ch provides that the
code official shall be renmoved only for cause and be provided an opportunity to be
heard.
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Nevert hel ess, Plaintiff's Dbelief or expectation that t he
Downi ngtown Code provides to him a property interest in his
enpl oynent does not equate to an "entitlenent” under Commonweal th

law. See Wntling v. Honey Brook Twnshp., No. ClV.A 96-8569, 1998

W. 103184, at *4 (E D Pa. Feb. 27, 1998) (responding to
Plaintiff's argunent that BOCA Code created a property interest in
enpl oynent for "code official, court stated that "[e]stablishing
a property interest requires sonmething nore than a show ng of
expectation or desire.").

The Commonweal t h Bor ough Code aut hori zes Defendant to adopt,
inter alia, ordinances, the Borough's power is expressly restricted

t o adopting ordi nances "not inconsistent with or restrained by the

Constitution and |laws of the Commonwealth." 53 Pa. Cons. Stat.

Ann. 8§ 46202(74) (enphasis added). A municipal entity such as
Defendant nmay alter the at-will status of a nunicipal enployer-
enpl oyee relationship only when its right to do so is "expressly"
set forth in enabling |egislation. See Scott, 166 A 2d at 157.
Def endant has no authority to "whinsically 'contract away' the
"sound principles of public policy . . . fundanental to a schene of

good governnent.'" Skrocki v. Caltibiano, 568 F. Supp. 703, 705

(E.D. Pa. 1983) (quoting Scott, 166 A 2d at 157). Accordi ngly,
Def endant's borough council's authority to adopt ordinances and
hire officers is proscribed by the by the express | anguage of the

Bor ough Code.
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Under the Borough Code, all officers and enpl oyees appoi nted
by Defendant's borough council, "wth the exception of those who
under the provisions [of the Borough Code], or any other act are
under civil service or have a definite termof office, shall serve
for an indefinite termat the pleasure of the council." 53 Pa
Cons. Stat. Ann. 8§ 46005(1). Plaintiff was not a civil servant.
He did not have a definitive termof office. He was never |awfully
granted a property interest in his enploynent by the Borough's
adoption of the BOCA Code or any act of the Commonwealth
| egi slature. Accordingly, he was an enployee at-will serving for
an indefinite termat the pleasure of the council.

In the absence of the authority to do ot herwi se, Defendant was
enpowered by the Comonwealth legislature to establish wth
Plaintiff an at-will enploynent relationship. There is no
aut hority under Commonweal th | aw t hat suggests that Defendant could
have acted otherwise with regard to Plaintiff's enploynent. The
BOCA Code provision on which Plaintiff relies is sinply surplusage
wher ei n Def endant overstepped the |l egal authority invested in it by

the Commonweal th | egislature. Therefore, as Plaintiff was an at-

will enployee, he possessed no proprietary interest in his
enpl oynent. |In the absence of a proprietary interest, Plaintiff's
due process claimnust fail. As such, no issues renain for
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adjudication. Plaintiff's Mtion for Summary Judgnent is denied
and Defendant's Modtion for Summary Judgnment is granted.

The Court's Final Judgnent follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRIAN M GALLAGHER : CIVIL ACTI ON
V.

BOROUGH OF DOMNI NGTOAN, LI NDA M

BAUGHER, ANTHONY S. GAMBALE,

W LLI AM MASQON, HEATHER BRUNG,

M CHAEL MENNA, SR., JOSEPH MCGRATH, ;

JACK FRANCELLO, and DENNI'S WALTON : NO. 98-3885

Fl NAL JUDGVENT

AND NOW this  13'" day of April, 2000, Plaintiff Brian
M Gllagher's Mtion for Summary Judgnent (Docket No. 15),
Def endants Borough of Downingtown ("Downingtown"), Linda M
Baugher, Anthony S. Ganbale, WIIiam Mason, Heat her Bruno, M chael
Menna, Sr., Joseph McGrath, Jack Francello, and Dennis Walton's
(collectively, the "Defendants") response thereto (Docket No. 18),
Def endants' sur-reply thereto (Docket No. 19), Defendants' Modtion
for Summary Judgnment (Docket No. 16), and Plaintiff's response
thereto (Docket No. 20), IT IS HEREBY ORDERED t hat:

(1) Defendants’ Mtion for Sunmary Judgnent is GRANTED; and

(2) Plaintiff's Motion for Summary Judgnent is DEN ED

BY THE COURT:

HERBERT J. HUTTON, J.



